Contracts – Outline – Fall ‘04
I. Defining Contracts

a. Bailey v. West, 249 A.2d 414 (1969).
i. Bailey bills West for 6 yrs care of horse, West objects after 5 mths., no contract
ii. Contract: is a promise for the breach of which the law gives a remedy

1. look at intent – meeting of the minds

2. reasonable person can infer from conduct – “implied in fact”
iii. purpose of contract law - enforcement

1. people enter into voluntary exchange – value maximizing

a. gains from exchange – comparative advantage

b. efficiency
iv. quasi – contract

1. benefit conferred, appreciation of benefit by recipient, inequitable to retain benefit w/o payment

v. who is best position to avoid loss from materializing

b. Lucy v. Zehmer, 84 S.E.2d 516 (1954).

i. Contract to sell land, Zehmer drunk, joking?, Luch wants specific perf. – thought serious, contract 
ii. Restatement Sec. 2 – promise is a manifestation of intention to act or refrain from acting in a specified way, so made as to justify a promisee in understanding that a commitment has been made
iii. Objective intention is what counts, not subjective intent

1. Reasonable person as standard in determining intent

2. inward intent does not matter – Zehmer said he was joking

a. if one reasonable person not realize joke – contract

iv. loss on best party to avoid it – could have said was joking

1. incentive effects – drinking not excuse, drink less in future

c. Leonard v. Pepsico, Inc., 88 F. Supp. 2d 116 (1997).
i. Harrier fighting jet – saves up pts, no contract

ii. Reasonable person standard – not possible to think real promise

iii. If cannot see other party – assume reasonable (Leonard not)

d. Economic Theory of Contracts

i. Promises enforced to establish rules that will encourage promise-making behavior by all – socially desirable – people can plan for uncertain future events

ii. provide incentives

iii. builds on autonomy theory – assumes all actors competent, voluntary, and informed

II. Indefinite Promises – Incomplete Contracts
a. Restatement 33(3) – if leave out terms may show lack of intent to K

b. Corthell v. Summit Thread Co., 167 A. 79 (1933).

i. Contract exists for payment for sewing machine inventions
ii. Reasonable recognition  = will pay reasonable amount

1. intent not too vague, contract is enforceable

c. Joseph Martin, Jr., Delicatessen, Inc., v. Schumacher, 417 N.E.2d 541 (1981).

i. Renewal clause in lease – decide rent in future; no contract
ii. Agreement to agree is not a contract

1. have to determine intent to contract
2. look at whether exploitation, if courts can find just remedy

III. Enforcement and Limits

a. Hamer v. Sidway, 27 N.E. 256 (1891).

i. Uncle/nephew – if refrain from vices pay $5000 + i, contract

ii. Restatement § 71 – definition of consideration – bargain
1. bargain if induced behavior

iii. need consideration
1. benefit to promisor, detriment to promisee, (not only economic) 

a. legal detriment = forbear from something could have done; limits legal rights or freedom of action (gifts not enforceable – no detriment)
iv. Also see Restatement 32
b. St. Peter v. Pioneer Theatre Corp., 291 N.W. 164 (1940).

i. Bank night, signs register, name called, time up; contract
ii. Has to induce bx that is not required by law – need “definite and substantial” act 

iii. Promisor defines benefit, promisee decides whether detriment is worth benefit

iv. In contracts, not evaluate value of consideration only if existed
v. Act is acceptance of offer made; contract complete w/act
c. Williams v. Walker-Thomas Furniture Co. I, 198 A.2d 914 (1964).

i. Furniture contract, can’t claim title til balance of all paid; no contr.

ii. Bargain; have to read contract – place loss on person who can avoid – (court disapproves but no legal hook)

d. William v. Walker-Thomas Furniture Co. II., 350 F.2d 445 (1965).

i. UCC – can refuse enforcement of unconscionable contract

ii. absence of meaningful choice by one party together with contract terms which are unreasonably favorable to other party

1. procedural unconscionability = little bargaining power, no ability to change contract – absence of meaningful choice
2. substantive = look at terms

iii. distinguish between exploitation, undue paternalism, existence of well-functioning markets

IV. Performance
a. Jacob & Youngs v. Kent, 129 N.E. 889 (1921).
i. Putting in the wrong pipes, wants spec. perf.; contract
ii. Party who receives substantial performance gets to collect in value the difference between what was promised and what was received.

iii. Substantial performance is enough in utility situations – not art

iv. Not “intentional or willful” – if cheat on purpose, have to pay/fix

v. Reasonable and probable intention

1. what parties would have contracted for if they had negotiated – contract cost more if negotiated for pipes
2. for specific performance – bargain out of substantial -idiosyncratic party needs to specify why important

a. state, I want perfect tender

b. Stees v. Leonard, 20 Minn. 449 (1874).

i. Build house on quicksand twice, refuse to perform again; contract

ii. Strict liability for nonperformance

iii. When create contract bound unless act of G-d, or part of contract

1. act of G-d = so unforeseeable could not have contracted about it

2. burden on party who can avoid loss most cheaply – repeat players

a.  if law places on other party, people will bargain around it – more transaction costs  

iv. Coase theorem – rule of law matters where transaction costs do not equal 0

V. Excuse for Nonperformance
a. Taylor v. Caldwell, 122 Eng. Rep. 309 (1863).
i. Rent music hall, burns down; no contract

ii. When existence of thing essential for contract, no contract if ceases to exist

1. implied condition

2. if unique – like personal performance of services

iii. want free flow of information – party in best position to avoid loss is party with most information

VI. Remedies for Breach (Damages, Specific Performance)

a. Freund v. Washington Sqaure Press, Inc., 314 N.E.2d 419 (1974).

i. Wants damages for non-publishing of book, lack of royalties; contract

ii. Expectation damages – place in position that would have been in with performance

1. measurable with some degree of certainty; adequately proven 

iii. in some situations want breach b/c more socially efficient

1. do not have to pay punitive damages – want to signal that breach is ok (still have to pay expectation damages)

a. breach if can pay off promisee in damages and still do better economically than if had performed contract – “Theory of efficient breach” – Posner

iv. court votes against reliance and restitution damages

1. reliance – position as if never made contract

2. restitution – get back benefit conferred on other party

b. Klein v. Pepsico, 845 F.2d 76 (1988).

i. deal falls through on Gulfstream, wants specific perf. - NO

ii. Specific Performance
1. Don’t always require b/c whatever law is, goods will find their way to the person who values them the most 

a. just higher transaction costs if have specific performance
iii. if goods unique or other “proper circumstances” – specific performance; UCC § 2-716 (not services)
1. not just where price goes up and trying to make a profit

2. or where money damages will suffice

VII. Limits on Remedies
a. Hadley v. Baxendale, 9 Exch. 341 (1854).

i. failure to deliver shaft for mill on time-lost profits; no recovery

ii. Only foreseeable losses are owed in breach

iii. Only damages for special circumstances if give notice to other party about special circumstances

1. not induce over or under investment in contract breach

2. forces idiosyncratic parties to divulge information

a. i.e. Jacob & Youngs v. Kent, Taylor v. Caldwell
iv. in today’s world – count on self-insurance and market to cover
VIII. Promissory Estoppel

a. Not invoked in the UCC – goods (but see 2-205 – firm offer)
b. Feinberg v. Pfeiffer Co., 322 S.W.2d 163 (1959).

i. Agreed to pay life pension, co. changed hands; contract

ii. No consideration – no mutual obligation, she didn’t have to do anything
iii. Promissory estoppel –  reliance
iv. Restatement § 90 – promise which reasonably expect to induce action or forbearance, and which does induce, is binding if injustice only avoided by enforcement

v. Could have been a contract if bargaining took place

c. Hayes v. Plantations Steel Co., 438 A.2d 1091 (1982).

i. Owner tells Hayes co. will “take care of him”; no contract

ii. Promise did not “induce” action – said was going to retire before
iii. Promise more vague than Feinberg
1. also look at justice issues – old lady v. younger man

iv. Promissory estoppel is doctrine that allows courts to do whatever they want to ensure their version of injustice 
v. Goals of promissory estoppel/incentives
1. if get rid of promissory estoppel:
a. promisors more likely to make promises
b. promisees less likely to rely on promises
vi. in context of bargaining: Hayes gives up bargaining power when announces retiring (before they make offer)

d. Charitable Subscriptions

i. Salsbury v. N.W. Bell Tel. Co., 221 N.W.2d 609 (1974).

1. establish a college, sent letter, sends back pledge card; no contract

2. charitable subscriptions are binding w/o consideration and w/o detrimental reliance – public policy concerns 

a. Restatement Section 90(2)
ii. Congregation Kadimah Toras Moshe v. DeLEO, 540 N.E.2d 691 (1989).

1. decedent orally promised 25K; no contract

2. no reliance; hope/expectation does not equal reliance
3. oral v. written – can’t prove actually happened
4. no injustice in not enforcing; against public policy

IX. Preliminary Negotiations
a. Restatement § 26 – reasonable person standard in determining diff. btwn. offer and opinion (negotiation)

b. Coley v. Lang, 339 So. 2d 70 (1976).
i. Agreement to agree is not a contract – (what about UCC 2-305?)
ii. letter agreement” which leaves terms open to be negotiated is not enforceable as a binding contract

1. no meeting of the minds

2. if leave anything open for future consideration – not binding

c. Hoffman v. Red Owl Stores, Inc., 133 N.W.2d 267 (1965).

i. Negotiations over starting supermarket; contract
ii. On-going negotiations – detrimental reliance

1. promissory estoppel – Section 90 – reasonable expect to rely?

iii. unique case – courts usually follow Coley
X. Material Benefits; Offers (past consideration)
a. Mills v. Wyman, 20 Mass. (3 Pick.) 207 (1825).
i. Wyman reneges on promise to pay for care of dying son; no contract
1. here making promise in consideration of her doing something, but she has already done it, past consideration
ii. Did not benefit , did not request actions
iii. Moral obligation is not consideration

1. oral promise w/o consideration not enforceable

b. Manwill v. Oyler, 361 P.2d 177 (1961).

i. Made payments on farm, oral promise to pay; no contract

ii. Must be reasonably supposed that promisee expected to be compensated
c. Webb v. McGowin I, 168 So. 196 (1935).

i. Man pushes block off building, sees it is going to hurt other man, jumps and grabs it, is paralyzed, other man says will take care of for life; contract
ii. Clear that Webb intended to pay – paid until died

1. received substantial benefit – moral obligation

2. expect to receive compensation?

iii. “Where the promisee cares for, improves, and preserves the property of the promisor, though done w/o his request, it is sufficient consideration for the promisor’s subsequent agreement to pay for the service, b/c of the material benefit received”

d. Webb v. McGowin II, 168 So. 199 (1936).

i. moral obligation + material benefit = consideration

ii. Restatement § 86 – promise made in recognition of material benefit binding if necessary to prevent injustice (not if gift) – doesn’t matter if service was requested
e. Offers
i. See Defining Contracts cases
ii. Bargain context

1. Restatement §§ 17 and 24

a. §17 -  manifestation of mutual assent to exchange and a consideration (both intent to contract on major terms)
b. bargain defined by §§82-94

2. §24 – offer – manifestation of willingness to enter into a bargain, so made as to justify another person in understanding that his assent to that bargain is invited and will conclude it
iii. Dyno Construction Co. v. McWane, Inc., 198 F.3d 567 (1999).

1. ordering and faxing back and forth for iron pipe, when contract?
2. not enough details in the price quote to constitute an offer (just an invitation to offer)
a. look at totality of circumstances

b. want to encourage clarity in offers – do not enforce unclear offers

i. most people risk averse

iv. Lefkowitz v. Great Minneapolis Surplus Store, Inc., 86 N.W.2d 689 (1957).

1. based on ads wanted to buy fur coats for $1; offer

2. no offer on first one b/c ad is too unclear as to value

3. advertiser has right any time before acceptance to modify offer, not right to impose arbitrary conditions after 

4. Restatement § 20-2-a – party’s knowledge of diff. meanings 
a. Also look at Restatement 26 comment b– most ads not usually offers, unless contain spec. #’s

XI. Acceptance and Revocation
a. Restatement § 30 – offer(or) can dictate terms of acceptance but, in absence of specification, any reasonable medium suffices for acceptance

b. Restatement § 56 – reasonable diligence in attempt to notify offeror of acceptance

c. Restatement § 32 – if offer doesn’t specify – can accept by promise or performance

d. Ever-Tite Roofing Corp. v. Green, 83 So. 2d 449 (1955).

i. Contract for re-roofing, signed by representative, hire different roofer – say no acceptance b/c not authorized; acceptance
ii. Don’t need exchange of promises for contract – can set out means for acceptance – in this case “authorization or upon commencement of work”

1. only revoke prior to acceptance (offer end before acceptance?)
iii. Do not have to give notice of acceptance to offeror

1. Restatement § 54 – no notice in unilateral contract unless realize that offeror has no means of learning of acceptance
iv. have to give notice of revocation

v. Restatement § 42 – when offeree “receives from the offeror a manifestation of an intention not to enter into the proposed contract”

vi. Restatement § 45 – if accept unilateral contract (can be accepted by performance alone) have option of continuing or stopping
1. but offeror is bound

vii. Restatement § 62 – if have choice of acceptance through promise or performance, and begin performance = acceptance

viii. Simply need rules so parties can act with certainty when enter into contract
1. can always bargain around default rules
e. Ciaramella v. Reader’s Digest Assoc., Inc., 131 F.3d 320 (1997).

i. Suit for employment discrimination, settlement agreement, authorizes lawyer to accept, changed mind; no acceptance
ii. Contractual intent?

1. express reservation of right not to be bound w/o signature

2. partial performance of contract?

3. all terms agreed upon?

4. is agreement type that usually is committed to writing?

f. Acceptance by silence

i. Not usually

ii. Restatement § 69 – acceptance by silence only if:

1. reasonable time to reject and reason to know expected compensation

2. signal that assent may be manifested by silence, remain silent

3. b/c of previous dealings reasonable that should notify if not intent to accept

g. Mailbox Rule

i. Acceptance by mail occurs when letter is mailed, not received – Restatement §§ 41, 63(a) – only for acceptance by promise (pg. 55-7 of Outline)
h. Revocation

i. Restatement § 36  - terminate an offer by rejection or counteroffer, lapse of time, revocation, death or incapacity of either party 
ii. Pavel Enter., Inc. v. A.S. Johnson Co., Inc., 674 A.2d 521 (1996) (See pg. 52 in Outline)
1. NIH contract, sub-contractor refuses to do work –error, price too low; no contract, can revoke
2. sub-bid is an offer

3. PEI doesn’t want contract formed, until they win contract from NIH, Johnson already revoked

4. detrimental reliance acceptable (just not in this case)

a. need “substantial and definite”
5. revocation before acceptance
6. Restatement § 87(2) – option contracts do not require actual consideration, just written purported consideration (irrevocable)
7. different cases – different analyses, uncertain area of law

8. bind general or sub? Difficult to tell who can minimize error – gen realize too low, must be error – sub not err
9. Restatement 42 – revocation not effective until received by offeree (different than acceptance – when sent), 
a. UCC 1-202e
XII. Counteroffer

a. Last Shot Doctrine – performance of some terms is acceptance of last offer (all terms)
b. Mirror Image Rule – until terms of offer and acceptance are the same, no contract
c. Ionics, Inc. v. Elmwood Sensor, Inc., 110 F.3d 184 (1st Cir. 1997).
i. Ionics buys thermostats for water dispensers from Elmwood – dispensers burst into flames;
ii. Offers technically w/drawn on initial acceptance, but can make counteroffers – which terminates initial offer, keeps negotiations alive (offeree now = offeror)
iii. UCC 2-207 – is there a contract? what are terms of contract?
1. Gets rid of analyses of offers and counteroffers – governed by 2-207
a. Document can constitute acceptance even if has additional terms
b.  Additional term becomes proposal unless
i. offer limits acceptance to exact terms
ii. if materially alters the offer

c. still ambiguities – what is additional? = not mentioned in original offer at all?

iv. party not held to terms that directly conflict w/its own offer

XIII. Rolling Contracts
a. Step-Saver Data Sys., Inc., v. Wyse Tech., Inc., 939 F.2d 91 (3rd Cir. 1991).
i. Is box top license complete and final expression of terms of contract? - NO

ii. Decide on basis of when contract was formed

iii. 2-207b – disclaimer is additional term, P did not agree to (materially alters deal)
iv. contract formed before goods were shipped
b. Hill v. Gateway 2000, Inc., 105 F.3d 1147 (7th Cir. 1997).

i. Are terms in computer box included (arbitration clause); yes (offer, acceptance = not sending back in 30 days)
ii. If contract formed when box opened ( disclaimer part of terms

iii. Not concerned w/non-reading or non-understanding – buyer’s duty

iv. Concerned w/advantage taking?

1.  market correct this (reputations), can’t discern btwn. readers and non-readers of contract, competitive market

v. court not enforce unconscionable terms

1. Browar v. Gateway - $4000 to enter arbitration, in Chic., pay all attorneys fees (selves and Gateways)

vi. Price of good is a function of terms – court not want to enforce some terms not others
XIV. Outputs and Requirements (Relational Contracts)
a. Introduction

i. Ongoing relationships – different than series of contracts, repeat players, transactions

ii. contract is not the primary enforcement mechanism by which parties police their behavior – sometimes problems towards end

iii. tend to be incomplete, vague – how interpret terms?

b. Eastern Air Lines v. Gulf Oil Corp., 415 F. Supp. 429 (S.D. Fla. 1975).

i. Gulf want to renegotiate price, E. no, Gulf breach; contract
ii. UCC 2-306(1) – requirements contracts – not indefinite (held to good faith to determine requirements)

iii. Gulf says – fuel freighting not acting in “good faith” 

1. UCC 1-201(19)
a. Court say no – standard industry practice
iv. Court’s concept of “joint venture” – type of relationship, look out for joint interests
1. there is mutuality of obligation – both bound to good faith 

c. Empire Gas Corp. v. American Bakeries Co., 840 F.2d 1333 (7th Cir. 1988)   POSNER

i. the Bakeries (buyer of propane) have to buy any requirements from Empire, do not have any requirements; contract 

ii.  “no quantity unreasonably disproportionate to any stated estimate”

1. elaboration of good faith 

2. taking less diff. from taking more – then taking advantage

iii. but still do not meet good faith req. – no reason for not buying

1. unreasonable demand – only 1 example of good faith 

XV. Exclusive Dealings
a. Wood v. Lucy, Lady Duff-Gordon, 222 N.Y. 88 (1917).

i. Agent complaining that Lucy violated exclusive dealings
ii. Look at intent –both parties intent to make exclusive dealings

1. “law outgrown primitive stage of formalism
iii. exclusive dealings require “reasonable efforts” by agent

1. acceptable to market same product by diff. producer as long as same effort, other marketing company would have used same effort

iv. implied promise is sufficient detriment
b. Bloor v. Falstaff Brewing Corp., 601 F.2d 609 (2nd Cir. 1979).

i. Contract to distribute Ballantine beer, using “best efforts to promote and maintain high volume of sales”; 
ii. Not ok to do “best” consistent w/own welfare (Falstaff’s) have to do best by product – when there is best efforts clause
1. Want social benefit at highest – maximize joint benefit
2. don’t tell Falstaff what to do, just what not to do
XVI.  Modification
a. Alaska Packer’s Ass’n v. Domenico, 117 F. 99 (9th Cir., 1902).

i. Fishing workers – get to AK, realize harder work, want to “modify” contract, someone signs it w/o authority; no modification
ii. Preexisting duty rule – need new consideration, change in benefit w/o change in duty not enough (if not for goods – not UCC)
1. get out of it – rescind 1st contract, make addt’l promise
2. assumption that extortion is present – defendants are judgment proof, so have to pay them more, can’t sue
3. Restatement 73

iii. not the only possible interpretation – could have found new contract when didn’t work, cancellation of old contract, etc.

b. Ralston Purina Co. v. McNabb, 381 F. Supp. 181 (W.D. Tenn., 1974).

i. Failure to deliver soybeans b/c of flooding, Ralston wants damages at new higher price

ii. UCC 2-208, 2-209 – no consideration, made in good faith – only reason for modification matters (not extend to contract formation)
1. gets rid of pre-existing duty rule
2. allows court to figure out what is going on

a. bad faith - waited til prices went up to get damages
3. did parties accept modifications through performance?
iii. Restatement 89 – if modification fair and equitable and circumstances unforeseen, enforceable

XVII.    Duress
a. Introduction

i. want to enforce promises where the promisors would feel that a promise was a mutually beneficial exchange and that evidence of this is manifestation of assent

ii. Bulls examples – place selves in situation, hard bargains don’t count as duress
b. Wolf v. Marlton Corp., 154 A.2d 625 (Sup. Ct. NJ, App. Div. 1959).
i. Recover deposit on purchase of home

ii. Restatement 175 – improper threat in extortion (causes duress), w/no reasonable alternative – then K is voidable

iii. Restatement 176 – improper threat – breach of duty of good faith and fair dealing, harm recipient and not benefit other party

c. Austin Instrument, Inc. v. Loral Corp., 272 N.E.2d 533 (Ct. App. NY. 1971).

i. Navy contract, Austin sub-bid – only accept if got all bids; duress
ii. Company here has no particular skill (unlike Jordan) trying to take advantage of market

1. like snow plower hypothetical

d. Post v. Jones, 60 U.S. (19 How.) 150 (1956).

i. Auction for whale bones and oil, much lower price than would have been paid to salvors

ii. Incentives – good, parties can get goods at lower price will engage in salvage

1. avoid waste

2. create more caretaking on part of individual who capsized

iii. Seller has to take price – situational monopoly
XVIII. Fraud (Willful and Negligent Misrepresentation)
a. Introduction
i. Make sure bargaining process did not impair parties’ ability to acquire all relevant information
b. Spiess v. Brandt, 41 N.W.2d 561 (Minn. 1950).

i. P buys a resort on basis that “could make good money”; fraud

ii. Test for fraudulent misrepresentation:

1. false representation of material fact 

2. knows it to be false (or knows he doesn’t know if T/F)

3. intention to induce person to act in reliance – or justified in relying
a. reasonably calculated to deceive – not average man – but reasonable person of capacity and experience of individual

4. other party relies to his detriment (pecuniary damage)

a. need reliance to encourage party to investigate, if know other party lying, no harm, no foul

iii. Want free sharing of information – lulled other party into complacency 
1. burden on party in best position to avoid misunderstanding
iv. Restatement § 169 – if only opinion, when reliance justified
1. relation of trust, reasonably believes has more skill, otherwise susceptible to misrepresentation

c. Danann Realty Corp. v. Harris, 157 N.E.2d 597 (Ct. App. NY 1959).
i. Was there reliance upon the misrepresentations of the defendant in regards to the operating expenses and possible future profits of the building?; no fraud

ii. Specific merger clause – only rely on what is in the contract, no reliance on prior representations
iii. Possibly plaintiff (purchaser) making misrepresentation – signs that not relying, then sues for reliance

iv. Incentives – if enforce clause people will investigate more, price of clause included in contract (pay less), want to encourage free flowing information

XIX. Disclosure
a. Obde v. Schlemeyer, 353 P.2d 672 (Wash. 1960).

i. Seller conceal past termites; fraud/non-disclosure
1. concealment = misrepresentation
2. apply elements of misrepresentation – half-truths not true

3. duty to disclose in this case – not necessarily every case, dangerous condition here

ii. argue for general duty to disclose latent conditions of which sellers have special knowledge

1. party in best position to bear burden of avoiding loss

b. Disclosure General

i. Kronman Theory – pg. 476

1. information as private property – amount invested in info, possible negative incentives not to invest in future

2. if came about info casually – duty to disclose, if invested time in discovery – no duty

a. difficult to cases

3. get “pipe” into hands of person who values it most highly

a. pipe hypo – problem 3b, pg. 475, duty to disclose when buyer pays $25 and knows worth $1000

4.  fact-dependant area of law, no bright-line rule
c. Reed v. King, 145 Cal. App. 3d 261 (1983).

i. House site of 4 murders; duty to disclose

ii. Duty to disclose if info has significant impact on value

d. L & N Grove v. Chapman, 291 So. 2d 217 (Dist. Ct. App. Fla. 1974).

i. Sale of land, Disneyworld erected; no duty to disclose

ii. No duty to disclose when both parties could reasonably have discovered information – no reasonable reliance

iii. No duty when information is founded on “conjecture, suspicion or speculation”
XX. Mental Illness (Incapacity/Incompetence)
a. Introduction

i. Goes against basic assumption of contract law

1. autonomy

2. party best judge of welfare – joint maximization of benefit

a. where one party incompetent – social welfare is not enhanced; immoral and inefficient
ii. ever want to bind incompetents?

1. respect for autonomy, fraud, etc

2. females more adversely affected – take advantage of law and get out of contract v. perpetuate stereotypes

b. Faber v. Sweet Style Mfg. Corp., 242 N.Y.S.2d 763 (1963).
i. Rescission for purchase of lot, not competent, bipolar; no contract

ii. Moritz test – have to be acting under compulsion of mental disease but for which contract wouldn’t have been entered into
iii. Restatement § 15 (12) – 
1. unable to understand nature and consequences 

2. or – unable to act reasonably in relation to transaction and other party has reason to know of condition
a. court thinks this is what was going on – rushed to act, excavate, hire architect, go to Albany, etc. – was probably acting weird all along

c. Williamson v. Matthews, 379 So. 2d 1245 (Ala. 1980).
i. Sale of house by old, drunk lady; no contract
ii. Unfair price signals incompetence – inadequacy of price (consideration) not enough alone but coupled w/mental illness, yes
d. Uribe v. Olson, 601 P.2d 818 (Ore. App. 1979).

i. Wants to rescind contract for sale of land made by mother; contract

ii. No reason to know that incompetent

1. answered all questions about house/land 

2. seemed reasonable to objective observer –long negotiations

iii. party in best position to avoid misunderstanding – if know/have reason to know other person is incompetent – should not make contract
XXI. Public Policy
a. Introduction

i. Concerned w/3rd party autonomy, effects on society, incentives

b. Illegality

i. Watts v. Malatesta, 186 N.E. 210 (NY Ct. App. 1933).

1. wants to recover losses from bookies; ok, no contract

2. not in pare delicto – purpose of law is to punish bookie, not “casual” gambler

a. concerned w/stopping gambling, not other effects – violence that results, etc.

3. court will not enforce contracts based on illegal activities

4. look at incentive and deterrence effects

a. bookmakers more likely to be effected both ways

ii. NY Football Giants, Inc., v. Los Angeles Chargers Football Club, Inc., 291 F.2d 471 (5th Cir. 1961).

1. made contracts w/both clubs, illegal arrangement w/Giants
2. no declaration for either side – court not get involved

3. illegality is a proxy for public policy (similar to unconscionability, incompetence)

a. limit court’s discretion a little
c. Immorality

i. Roddy-Eden v. Berle, 108 N.Y.S.2d 597 (1951).

1. ghost-writing contract, Berle back out; no contract

ii. courts have broad equitable authority to deny enforcement of contract that offends some vague sense of public policy
1. even though parties competent, agreed to transaction

2. no specific doctrine violated

XXII.    Interpretation I   (parol evidence) what are the terms of the  

             contract?)
a. Mitchell v. Lath, 160 N.E. 646 (Ct. App. NY, 1928).

i. Contract for purchase of house; oral agreement over removal of ice house
ii. 4 corners rule – look at what is in written contract

iii. Parol evidence rule - if writing that embodies full understanding of the parties – cannot supplement with oral testimony that says w/additional term to contract (if agreement made after the writing, then ok)
1. to be included under parol evidence, agreement:
a. needs to be “collateral” - related
b. cannot contradict express or implied provisions
i. dissent: not exclude unless full integration clause

c. must be one that would not “naturally” put in K
iv. try to get at parties’ intentions
v. Restatement 217 – conditional contracts
b. Masterson v. Sine, 436 P.2d 561 (Cal. 1968).
i. Has option to purchase ranch, goes bankrupt, wants to admit evidence saying option to keep ranch in family

ii. To admit parol evidence

1. incomplete on face

2. would parties “naturally” have included agreement if intended to be enforceable? – not necessarily, unsophisticated parties

3. contradict – no, silent about assignablity (difficult to change deed, standard contract)

iii. writing not only evidence of intent

iv. dissent: where there are gaps – default rules

1. says options are assignable

a. therefore contradiction – not admissible

c. Hunt Foods & Industries v. Doliner, 270 N.Y.S.2d 937 (1966).

i. Option K if going to shop bid, now just trying to buy cheap stock, P wants to introduce evidence about original option K

ii. UCC 2-202 – cannot be contradicted, but explained or supplemented by  (only for merchants of goods)
1. consistent additional terms unless agreement meant to be complete and exclusive statement of all terms
2. “certainly” included w/in K – comment 3

iii. can be not contradictory but inconsistent, or contradictory and inconsistent ( see flow chart – notes 11/22)

iv. look at intent of rule – get at true intent of parties

d. In Re Soper’s Estate, 264 N.W. 427 (Minn. 1935)
i. Leaves wife, marries again, will says leave to wife – which one?
ii. Clear what terms are, not what they mean – allow in parol evidence to explain?

1. If term is ambiguous in this situation (wife)
iii. Intent of parties – at time of K, only knew of one wife (the 2nd one)

1. meaning of words in particular context
iv. incentive effects for parties to use language in certain way?

1. plain meaning default?
XXIII. Interpretation II – how to interpret the terms
a. Frigaliment Importing Co. v. B.N.S. Int’l Sales Corp., 190 F.Supp. 116 (S.D.N.Y. 1960).
i. Meaning of chicken – english def. or german? – all kinds, or only young (fryers)

ii. Burden is on P to show that meaning favorable to P is one intended by parties

iii. Meaning is ambiguous – look at K to explain (4 corners) – then allow in extrinsic evidence (jury decide meaning)
iv. Trade usage and custom if generally accepted in community – here uncertain
1. ultimately look at circumstances – price of K

v. Even if have plain meaning rule – look at context to see which plain meaning (4 corners rule – no context or outside evidence)
b. Columbia Nitrogen Corp. v. Royster Co., 451 F.2d 3 (4th Cir. 1971).

i. Contract for sale of phosphate, only took 1/10 amount, P wants evidence to explain K

ii. Ct. says allow in evidence

1. lots of bargaining to assign risk

2. look at trade usage and extrinsic evidence to explain or supplement- previous K, Col. did not hold Royster to amounts

iii. UCC 2-202 – allow in to explain/supplement even unambiguous term – course of performance, course of dealing, trade usage
1. incentives – cheaper contracts, don’t have to be so specific

2. would be inconsistent if said trade custom not allowed in

3. trade usage – explain terms, they are not additional terms

iv. is this covered by custom? Or ahistoric variation – really low price

v. help with intent of parties?
1. Restatement 202(1) – primary purpose of parties

vi. Have to opt-out of trade usage default
c. Southern Concrete Services v. Mableton Contractors, Inc., 407 F. Supp. 581 (N.D. GA. 1975)

i. Ordered much less than K, D wants trade and usage

ii. Not allow in for explicit, unambiguous K, where lots of bargaining (around default of trade custom) – contract is complete and exclusive statement
iii. Is court correct body to be interpreting trade usage and custom?

1. possibility for higher error

2. have to opt-in to trade usage default
XXIV. Mistake and Excuse
a. Peerless case (Raffles v. Wichelhaus)
b. Sherwood v. Walker, 33. N.W. 919 (Mich. 1887).
i. Both parties really believe cow barren?; no contract

ii. Both parties have to be mistaken as to material fact
1. material = goes to substance of thing bargained for (not quality) (152 – basic assumption that K is based on)
2. look at price – much different if fertile

a. avoid unjust enrichment

iii. dissent – both sides could be uncertain, D has more information and thus ability to avoid mistake
iv. not a disclosure case – b/c could not ascertain; prediction

c. Anderson Brothers Corp. v. O’Meara, 306 F.2d 672 (5th Cir. 1962).

i. Sale of dredge; different purposes; contract
ii. Buyer did not exercise due diligence – in ascertaining purpose

1. P in best position to avoid loss - misunderstanding

2. not mutual mistake – mistaken about different things – each thought for different purpose

a. but difference between unilateral and bilateral misunderstanding not best way to discuss
iii. Restatement § 20 – no assent if attach diff. meanings and has no reason to know of meaning of other, both know others meanings
iv. Restatement 154- a- risk allocated, b – lim’d info, treats as enough, c – courts allocates risk to him, reasonably
1. see pg. 150 – outline
2. See Restatement 151 (b-mistake of law), 152 (b-market conditions), 153, 157 (good faith, failure to read)
d. Atlas Corp. v. US, 895 f.2d 745 (Fed. Cir. 1990).

i. Tailings of uranium, “unknowable” fact; no contractual duty

ii. Cannot be mistaken about unknowable fact, b/c cannot have belief about it
e. Transatlantic Financing Corp. v. US, 363 F.2d 312 (DC Cir. 1966). (excuse)
i. Suez canal no longer passable; contract – have to perform anyways

ii. Three point test

1. was risk unexpected
a. could describe generally as cost more than thought – this could be foreseeable

2. was risk allocated? To promisor? – don’t really need to decide here (risk cannot be allocated to party trying to rescind contract – Transatlantic)
a. Trans. in best position to cover loss w/insurance

3. performance impracticable?

iii. induce parties to spell out contracts more specifically
iv. let the risk fall where it lies

XXV. Expectation Damages
a. American Standard, Inc. v. Schectman, 439 N.Y.S.2d 529 (1981).

i. Planning on selling house, want it completely graded; performance

ii. What was the expectation? – economic value, cost of completion?

iii. Need to do what necessary for construction  - no economic waste

iv. Rule – cost of completion, not economic value
1. good rule, but maybe not in this case – already sold land
2. forces parties to settle for amount beneficial to both

a. evokes true preferences of parties

3. incentives to parties to perform even if economically inefficient

b. Peevyhouse v. Garland Coal & Mining Co., 382 P2d 109 (Okla. 1962).

i. Coal mining, K for restoration of land, breach; no performance

ii. Rule – economic value, not cost of completion

iii. Bad ruling

1. Economic waste – but need to take into account idiosyncratic value placed on land – not only about money

2. Look at actual intent of parties – specific performance
a. Not possible to reach settlement

iv. K price includes all work – value of restoration

XXVI. Liquidated Damages

a. Cal. and Haw. Sugar Co. v. Sun Ship, Inc., 794 F.2d 1433 (9th Cir. 1986).

i. C and H want to recover for lack of delivery, liquidated damages clause

ii. Court should enforce clauses – b/c parties have ability to opt out of default (expectation damages) like any other default rule

iii. Restatement 356 – test
1. reasonable ex ante estimate

2. or reflects actual damages

3. and difficult to prove actual damages

iv. can enforce liquidated damages – cannot enforce a penalty

v. clauses induce efficient performance

vi. parties would not bargain for clause if did not want it – price of clause included in K – place burden on best party to avoid it
